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Imam Tahavi and Nullification in Hadith:
A Research & Analytical Study
e:ed‘&/u,j
ABSTRACT

Imam Abu Ja'far Tahavi (321 A. H.) was an eminent traditionist (Muhadith)
and Hanafi Jurist as he made a great contribution in both Hadith and
Jurisprudence. In this article his point of view about Nullification has been
presented with examples from his book “Sharh Ma‘ani al-Athar”. It is a fact
that (hadiths) of the Holy Prophet (Allah’s peace and blessing be upon Him)
also have nullification like that in the verses of the Holy Qur’an. So if a scholar
does not have proper knowledge about it, he will not be able to solve the issues
properly. Imam Tahavi used different methods to identify the reasons of
nullification in hadiths. He identified and stated that if any Sahabi narrated the
hadith and then he gave the verdict (fatwa) against his own narrated hadith, it
would reveal that the hadith narrated by him had been nullified by another

hadith according to which he gave the verdict.

I st 2B g o) bt 22 ¢ s ohet
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Introduction & Academic Services

of Allama Badr ud Din Ayni: A research based Study

aol I aF*
ABSTRACT

Allama Badr ud din Ayni (762 AH /1360 CE-855 AH/1453 CE) was a well
known Islamic Scholar of 9th century. He was born and grew up into an intellectual
family in the city of Ayntab (known as Gaziantep in modern Turkey). He memorized
the Qur'an, learned caligraphy and studied Arabic literature, Logic, Hadith,
Exegesis, Jurisprudence with special context to the four well known fighi schools
of thought. Although his popularity was for his famous commentary known as
"Umdat ul Qari fi Sharh il Bukhari" on Sahih Bukhari but he had many other
dimensions in his personality.

He was a strong representative of Hanafi School of Thought in his time as it is
observed in his commentary on Sahih Bukhari. During his life He availed many high
portfolios like portfolio of Justice, Muhtasib, etc. He wrote many books on various
fields of Islamic Sciences; many of them have been published but many others are
still unpublished. There is another section of books those are ascribed to Allama
Ayni. His conflicts with the scholars of that time are also the part of history and
lesson for the men of understanding. The study in following lines epics on the detail
about his life and work. It is needed that Allama Ayini's books which are sill

manuscript be published for researchers after research on the text.
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Sheikh Muhammad Abid Sindhi and his Contribution to
Islamic Jurisprudence: A Research based Study

*e Bt b 4

ABSTRACT

Islamic law & Jurisprudence have great importance in
religious education. It comprises full details of the rights of Almighty
Allah and human rights (except beliefs and ethics). It discusses about
human rights and obligations. Hence, it is the summary of The
Quranic verses and Ahadith.

As the jurists of the world have served their schools of
thoughts, likewise the jurists of sub-continent especially in Sindh have
unprecedented services in jurisprudence. Among the great scholars of
Hanafi school of thought, Sheikh Muhammad Abid (R.A) an eminent
Sindhi scholar has valuable and everlasting services in jurisprudence.

He wrote a book named "Tavali ul Anwar"(L) s¥! dl sk) which
is considered as master piece of Hanafi School of thought. Manuscrip
of this book is available today with its 10 thousand large pages. If this
book gets published today, it will consist of approximately 60 massive
volumes.

The aim of this paper is to introduce the unparalleled services
of this great Hanafi scholar of Sindh; Shaikh Muhammad Abid Sindhi.
He not only proved himself as a distinguished jurist, but he was
regarded as an authoritative reference by the scholars of the Hijaz,
who used to refer him in solution of religious problems.
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Scholarly Position of Hazrat Ayesha(R.A) and her Contribution to
Islamic Jurisnrudence: A Research based Studv

L B
ABSTRACT

In this article an effort has been made to describe the services
of Umm ul Mo’mineen Hazrat Ayesha (R.A.). She (R.A.) was the
wife of the Holy Prophet (Allah’s mercy and peace be upon him) and
the daughter of Hazrat Abi Bakr R.A. She spent her time in learning
and acquiring knowledge of the two most important sources of Islam,
the Qur'an and the Sunnah of His Prophet (Allah’s mercy and peace
be upon Him). Hazrat Ayesha.(R.A.) narrated 2210 ahadith, out of
which 174 ahadith are commonly agreed upon by Bukhari and
Muslim in Sahibain.

Hazrat Ayesha (R.A) is a great scholar and interpreter of
Islam, providing guidance to even the greatest of the Companions
(R.A.) of the Holy Prophet Muhammad (Allah’s mercy and peace be
upon Him). She has not only described ahadith and reported her
observations of events, but interpreted them for derivation of
judgements. Whenever necessary, she corrected the views of the
greatest of the Companions of the Holy Prophet (Allah’s mercy and
peace be upon Him). It is thus recognised, from the earliest times in
Islam, that about two-thirds of Islamic Shari’ah are based on reports
and interpretations that have come from Hazrat Ayesha (R.A). Hazrat
Abu Musa al-Ash'ari (R.A) says:"Never had we (the companions)
been in any trouble for the solution of which we asked Hazrat
Ayesha(R.A) and did not find some useful information from her".

As a teacher she had a perfect and convincing manner of
speech. She is a role model for women. She was an authority on many
matters of Islamic Law, especially those concerning women. Her life
shows to what extant a Muslim woman can rise.
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Evolution of Jurisprudence:
(A Comparative Study of Islamic and Western thought)

s L at

ABSTRACT

For human being has been in need of a law for his survival and
success in both worldly and hereafter life since his existence on earth,
he was guided by the Creator Almighty Allah through His teachings
via Prophets(Alaihimussalam) to the mankind. Besides this, away
from the divine teachings, he always used to legislate either
individually or collectively, informally or formally on the basis of
logical reasoning, nature, culture, his own interest etc.

Islamic Law and its legislation started from the day first of human
creation, it is completed by the last Prophet Muhammad(peace &
blessing of Allah be upon Him) and it is compiled and nourished by
the Muslim Jurists with their tremendous and remarkable efforts on
the basis of Divine Revelation(Qur’an and Sunnah).

Origin of Western Law and its legislation is the Roman and
Ancient Greek Laws and they are man made laws based on logical
reasoning, nature, culture, so-called humanity and their own interest.
Hence, we know the clear difference between the Islamic and Western
concept of law and legislation.

The first compiled code of law that we know in the recorded
history is Hammurabi(1810BC - 1750 BC)code of Law that was in
time of Prophet lbrahim(Alihissalam) as it is opined by Dr.
Muhammad Hamidullah(2002). As far as Modern Western Laws are
concerned, the oldest one is unrecorded Britan Law comprising four
stages starting from the sixth century C.E. and then American law in
the second half of eighteenth century C.E.

This comparative study of evolution between Islamic and
Western Jurisprudence enlightens on many aspects of history of law,
legislation and jurisprudence of both sides.
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recognised and applied by the state in the
administration of justice, In other words, the law
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consists of rules recognised and acted on by the

courts of justice”.®
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"It is difficult to define law in satisfactory manner, it

is still harder to find the beginnings of it. The
origins of law are shrouded in obscurity and are,

perhaps, impossible to discover"®® -
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S G AL bt FEL e LSSl
A Research based Study of Hygiene in the
Context of Islamic Teachings

2
ABSTRACT

Teachings of Islam are universal. The Holy Quran and
Hadith have been sent for the guidance of mankind in every sphere
of life. Islam stresses on neat and clean environment whether it is
for individual or for society. Islam allows us to eat only lawful and
clean food stuff. As there are instructions of the Holy Prophet
(Allah's Mercy & Peace Be Upon Him) about eating that it should
be moderately; for eating excessively causes harm to our biological
systems. Many diseases are due to uncontrolled eating habits such
as, vascular diseases, diabetes, heart attack, stroke, etc.

Islam forbids us to use many things like intoxications
because these are harmful for health. As it forbids to eat the meat of
some animals because it leads us to many other physical and
spiritual diseases.

If we follow the teachings of Islam regarding health, we
can save ourselves from many diseases and environmental
problems.We should act upon these principles which have been laid
down in the Holy Quran and Sunnah for a healthy society. This

article throws light thoroghly on all the issues realistically.
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"Muslims made science secular, free from dogmas"(r).
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Iliteracy of the Holy prophet fs%and Orientalists
(Special Study of Kenneth Cragg)
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# ilf&/
ABSTRACT

Kenneth Cragg (1913-2012) was an English Anglican
Bishop. He spent most of his time in Middle East. He studied the
Holy Quran and other Islamic literature during his stay in Syria,
Egypt and Jerusalam. He bears a high ranking position among
the Islamists. He mostly discussed the Qura’n the Holy

Prophet 5.2, and the Muslisms- Christians relations.

This research article comprises a discussion on his views
about the illiteracy of the Holy prophet ils:. He said that the

Prophet Muhammad 5.2 was not illiterate as the Muslims claim.
He argues that the Holy Qur’an called Him Ummi because the
Arabs had no revealed book in their own language (Arabic)
before the revelation of the Holy Quran and after the revelation
of the Holy Qura’n they were not remained Ummiyyun
(illiterate). In other words he said that the Holy Prophet could
read and write. In this article, it is tried to analyse the views of
Cragg in the light of Islamic literature and found out that the

Holy Prophetilszt was illiterate and the word Ummi means
illiterate, not a man without a Scripture as Cragg said.
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“Islam in the Twentieth Century: The Relevance of Christian Theology and the

Relation of the Christian Mission to Its Problems”.
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“The Muslim E19¥e o190 s il Us st 4 < (1) 2L
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1- The Call of the Minaret.

2- Sandals at the Mosque.

3- The Dome and the Rock.

4- The Envent of the Quran.

5- The Mind of the Quran.

6- Muhammad and the Christian.

7- Jesus and the Muslim.

8- Returning to Mount Hira.

9- Muhammad in the Quran.

10-The Tragic in Islam.

11-The Quran and the West.

12-The Mosque Sermons.

13- Reading in the Quran.

14- The Wisdom of Sufism (¥).
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“Arabs by contrast, sadly and forlornly, were Ummiyyan-people lacking a

sacred Scripture of their own, a holy book in their own tongue, a folk to whom
no prophet had come” ().
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“There are strong reasons for thinking that the vital phrase al-rasul al-nabi al-
ummi(the Prophet —apostale who is unlettered) in surah 7 has to do, not with
any inability to read or write, but with the fact that he belongs with, and is sent
to a people who as yet possess no book of their own, who as yet have had no
prophet of their own kin and kind”~ (").
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“Muhamamd is thus addressed as al-ummi the envoy from within that
condition(as no mesenger could fail to be)to his native people in the task of al-
Rasul al-Nabi(the sahred descriptives) making good the lack of an Arabic
Quran (&).
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“They were not unaware of previous revelations and these were being invoked
and reiterated in Muhammad's words. The Quran presents its contents
throughout as consistent with, and confirmatory of; all earlier Scriptures. The
contradiction is only apparent. Careful reflections make it clear that the point

about ummi is reinforced. It was not that previous Scriptures were wanting but
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that they were not possessed in the native Arabic. There had been a long
sequence of prophets, like Salih, Hud, and Shuaib of whom the Quran tells, sent
to Ad or Thamud and other hearers, but these had not Scripturalised
Muhammad's people. These were in no way as yet people with their authentic

Book”(A).
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“Meanwhile, the Ummi status of Muhammad in the Quran, as making good for
his Meccan /Medinan scene the divine book in hand, privilege jewry had
exemplified, believed itself to be fulfilling and confriming all that divine
‘enwording'had granted to all the Prophets from Adam to Jesus. To these the
ummi condition had needed to be added:in the adding it believed itself

fulfilling the last, and universal prophethood”(4) .
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“The unlettered prophet is the Prophet for the{as yet} unScriptured. There were
antecedent Scriptures and there were peoples whom those Scriptures had
made. Arabs were not among them. Nor, for profound reasons, were those
existing Scriptures satisfactory or efficacious to confer Arab identity and unity.
Being already possessed elsewhere those books were, we may say, pre-empted,
essentially unavailable for the necessary Arab role. The scriptuarizing of the
Arabs required and Arab prophecy and an Arabic speech,for,as surah34:44 has
it. By such logic of the heart, it would seem, Muhammad came to the
conviction that Arab/ Arabic Scriptures there must be,and, thence, to the
hesitant, and finally triumphant , discovery that the necessity was being met

through words he found himself reciting. The prophet of the Scriptureless (an
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Arab,for Arabs,in Arabic understood)seems, then the sense,most adequate to

what the Quran decisively is,of the phrse al- nabi al-ummi” ().
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“The contrast here would seem to be between jews and the non-scripturary

peoples, rather than between those who read and those who do not”(18).
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Doctrine of Finality of Prophethood: An Analytical Study of the views

of Muslim Thinkers
sﬁr/ﬁcu b

ABSTRACT

Almighty Allah has sent many Massengers and Prophets for the guidance of
humanity to the right path. He the Mighty and Exalted also revealed his message to
some of his chosen Prophets in the form of books. The chain of the Prophets and
Massengers ends with the Prophet Muhammad (peace & blessing of Allah be upon
Him) as he is the last Prophet and there is no prophet after Him(peace & blessing of
Allah be upon Him). The Doctrine of Finality of Prophethood is based on Qur'an,
Sunnah and Consensus of Ummah as whole.

Holy Qur'an uses the word ",sL_a" in Surah al-Ahzab: 33, Ayah: 40. The
Muslim scholars, clerics and intellectuals interpret the word ", 5L_2" as well as the
Doctrine of Finality of Prophethood in diverse narrative without any contradiction.

How did they elaborate and deal it with their different methods and ways.
This study is an effort to explore their diverse methods of interpretations and
statments and analize them. It is need of time that we should understand the
philosophy of this doctrine as it has many secret dimensions in the context of

intellectuals' view point.
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b Lot L J 5

Abstract

In Islamic Jurisprudence there are four schools of thought and
each its own principles of interpretation. There is a great need of
comparison among the principles of interpretation of these four.
Therefore it has been tried to compare between the principles of
interpretation of Hanafi and Maliki schools of thought. Islamic Law
regulates the affairs of practical life of the people such as virtual laws,
family matters, financial matters, judicial proceeding affairs, banking
laws, inheritance and criminal law. In this article a detail introduction
of both fighi scholars Imam Abo Hanifa and Imam Malik and their
students, Imam Muhammad Ashaibani, Imam Abo Yusuf and Imam
Zufar, Abdullah ibnewahab, Abdur Rahman ibneQasim and ashhab
ben Abdul Aziz has been presented, who have contributed in
establishing their schools of thought and have written books on it. An
valuable discussion has been done on their principles of interpretation.
As these two schools of thought have two different origins and places
which affected their principles of interpretation. In both schools of
thought, Quran and Sunnah are the main and first sources of
interpretation but they differ in other sources like Ijma, Qias, Masalih
Mursalah, Qoal-e-Sahabi (saying of a Sahabi) companion of
Muhammad SAWM, Khabr e wahid, Hadith Mursal, and Istehsan. A
comparative study has also been done between these two schools of
thought of their interpretation. In the end some valuable results have
been deducted after doing comparison between their modes of
interpretation.
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Key Words: Hanafi, Maliki, Principles, Quran, Sunnah, Ijma’
,Qias, Khabr e Wahid, Hadith Mursal, MasalihMursalah,
Istehsan.
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Structural Features of Qur’anic Supplications:
Rhetorical Study

%JJJ\ el det o) ds oS

ABSTRACT

The article contains structural features of Qur’anic
supplications in the light of rhetorical standards set out by
specialists of the field. It sheds light on fronting and
postponement and their different forms as it depicts
reinforcement and its places followed by the use of articles and
their values patterns. The use of article(J)) and other for the
study of these features, choice of a group of such supplications
was made as were used by prominent Du'at in the Holy Quran.
Analysis was made so that the inherent beauty in the Qur’anic
text is delineated. Help has been taken from the important
sources on both the exegetic and rhetoric levels.

To sum up the study contains rhetorical gems which
ALLAH Tala has bestowed his book.
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Prophetic Ethics about Weaks: Subjective Study

*oe il de dedl de Sl

ABSTRACT

Weakness in human beings is a phenomenon which
cannot be remedied. Allah said, “Allah is He who created you
from weakness, then made you strong after weakness, then
(made) you after strength weakness and grey hairs (replaced) it.
He creates whatever he wants. He is knowledgeable and
competent.

Islam surpassed other human communities in caring for
the weak. It did not encourage their suicide as a solution for
them to get rid of their problems. It did not allow them to have
mercy death as done by some communities to avoid
responsibility in respect of them. Islam honored them, ordering
to do favors to them and provide them their needs. It gave them
license in it, obligations as it forbade ridiculing them. It made it
clear. That the society which takes care of the weak and help
them in living good life will gain success and well-being. The
Holy prophet was the best example in this respect, giving them.
Their rights are in full, behaving with them leniently and badly.

This article depicts the weaks, their kinds, responsibilities
and how to deal with them, in the light of the prophetic Sunna.
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Phenomenon of Concision and Verbosity
in Imam Nowawi’s Forty Ahadith: Rhetorical Study
*d Bl s [ sl
*E oladl Ll e [ S
ABSTRACT

Concision (J=¥)is the art and practice of
diminishing words used to deliver an idea. It objects to
make communication more effective by
eradicating dismissal without ignoring significant theme of
information. Concision has been defined as one of the basic
principles of writing.

It has two kinds:

1- To convey the message or deliver a speech with
minimum
words which give maximum meaning with omitting any
word.
2- To convey a massage with lessen the words without
omitting any word.

As far as Verbosity( «ikY') is concern, it is to use

more words in writing or speech than needed but with a
New purpose.
Prophetic Traditions are rich in these Rhetorical examples.
Prophet it was granted the ability to convey the message
in less word with maximum meanings. And this is one of
the qualities that no one beside Him 252 granted ever.

The study is an effort to find out the occurrences of
Concision and Verbosity in The Forty Hadiths on different
topics collected by a great Muslim Scholar of 7" Century,
Imam Sharf ud Din Nawawi.
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Contributions of Scholars of Andalus

in Maghazi and Siyar
(Al-Durar by Ibn Abd ul Barr as an Example)

TSy et 55 380l

ABSTRACT

The study of Prophetic Biography is, no doubt, most
deserving to be undertaken, due to its relationship with origin of
the human being and his end. It explicitly demonstrates historical
events, linked with their real causes, besides offering a right
methodology to lead the personal and social life.

Spainish Muslim Scholars have paid their attention to
save the biography of the prophet (Peace Be Upon Him),his
battles and circumstances ,pertinent to his lifetime. Among the
work on the said topic, is ”Ad Durar Fil Maghazi Was Siyar” of
Imam Ibnu Abdil Birr (Allah’s Mercy Be Upon Him),which I
chose to introduce their scholastic efforts. When Muslim Spain
consisted of Muslims, Jews, Christians and other groups, the
efforts of “Muhaddithoon” in Spain importantly heeded to signs
of the prophethood of Muhammad (Peace Be Upon Him) and its
characteristics, with the prophetic biography presented as strong
evidence on truthfulness his prophethood. Referring to this,
Imam Ibn e Hazm says:” biography of Muhammad (Peace Be
upon Him) certainly leads someone whom surveys it carefully,
to believe in its authenticity and certifies that he is truly the
prophet of Allah Almighty. Even though he did not possess any
miracle except his biography, it is more sufficient”.
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Om: Its Meaning and Significance in Hinduism

Ty daz ) a5,
ABSTRACT

Hinduism is one of the ancient religions of the world that
consists of many diverse traditions and wide spectrum of laws
derived from Vedas, Upanishads and other religious literature. It
is a fusion or synthesis of various Indian cultures and traditions
with diverse roots and no single founder.

Hinduism reveres numerous symbols and phenomenon
like many other religions. Om is one of such symbols, a sacred
syllable that is considered to be the greatest of all Mantras or
sacred formulas. This syllable is composed of three sounds a-u-
m which represents several sacred triads of Hinduism, the three
world, three Vedas and three gods.

Om mystically embodies the entire essence of the world.
It is uttered at the beginning and end of Hindu prayers, ritual etc.

This syllable is discussed in a number of Upanishads
which are text of philosophical speculation. It is used in the
practice of yoga to attain Moksha, the ultimate objective of life.
Its utterance has impacts on Hindu like spiritual benefits and
psychological benefits etc and thus ensures balance health,
thoughts and happy healthy life full of bliss and ultimate success.
Om is life of life and ordinary life is sacred expression of that
ultimate life.
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Provisions of Interfaith Dialogue in

Islamic Shari‘ah
(An Analysis of Its Scope, Methodology and Principles)

Hafiz Aftab Ahmad*

ABSTRACT

Interfaith Dialogue is an indispensable reality of the
contemporary world. Global peace, security, religious tolerance,
justice, human dignity and prosperity cannot be maintained
without interreligious harmony. In this research paper, Dialogue
has been defined effectively in the light of Muslim & Western
scholarship.

The matters like Significance of “Hiwar, Difference
between dialogue and argument, subject of dialogue, vision of a
dialogue, :necessity of Inter Religious Dialogue, contemporary
Religious Scholars involved in the Dialogue and the religion is
in debate with Islam in the contemporary world today and rules
and principles of dialogues in Qura’n and Sunnah perspective,
are profoundly discussed.

A code of conduct, its provisions has been suggested for the
Provisions of Interfaith dialogue in Islamic Sha’riah. An
attempt has also been made to clarify its scope, methodology
and Principles keeping in view the Discourse of Islam. We have
applied comparative method, in a descriptive and analytic way.

* Assistant Professor, Islamic Research Institute, International Islamic
University, Islamabad, Pakistan.



Introduction

Dialogue signifies conversation, discussion over a
particular topic or question answer related to any subject. It is
referred as “Hiwar” in Arabic which means moving back and
forth at a same point. According to Allama Zubaidi :

1 . . . . i

OIS el il 3l e (2 ] o)) e el sng bl el Jo
Thus the meaning of “hiwar” according to Zubaidi is the return

or exchange of words. Similarly, Ibn Manzoor explains it as follows:
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(They practice hiwar that is exchange words with each
other and use proverb and idioms as a vital part of

their debate).
Imam Raghib Asfahani defines Hiwar as follows:
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(Hiwar basically is the presentation of words before
each other).that is idiom and phrase is a part of an
argument through which one can express their views

in an improved way.

The Terminology of Dialogue as presented by the
scholars are not far from its lexical meaning, except that these
meanings stress or add something more such as ethical meanings
and values which are present in the very concept of Dialogue.

Dialogue is also defined as “a debate or discussion
between two or more sides, with the intention of correcting a
false perception, or proving the truth, or merely removing a
doubt, or showing the fallacy of a statement or an opinion”(4).
Another definition is very significant in which it is said that:

“Dialogue is a conversation between two or more groups
on a specific issue, the objective of which is to arrive at
the truth in an atmosphere free from animosity, prejudice
and intolerance; following scientific and persuasive



method without stipulating any prior condition for

reaching immediate conclusions”®.

The word is used in similar way in the Holy Qur’an. Allah
Almighty in Surah Al-Kahaf says during an argument between
two brothers:
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(And he possessed much wealth; so he said to his companion,
while he disputed with him: | have greater wealth than you, and
am mightier in followers. And he entered his garden while he
was unjust to himself. He said: | do not think that this will ever
perish. And | do not think the hour will come, and even if | am
returned to my Lord I will most certainly find a returning place
better than this. His companion said to him while disputing with
him: Do you disbelieve in Him Who created you from dust, then
from a small seed, then He made you a perfect man?)

Once the property of a father was divided between his
two sons where one gave his rightful inheritance in the name of
Allah as Charity on the contrary the second brother bought assets
such as gardens and land for him. Such contradicting actions are

referred as “Yahwur” (mutual conflict) in the Holy Qur’an.
Allah Almighty says:
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(Allah indeed knows the plea of her who pleads with you about
her

husband and complains to Allah, and Allah knows the
contentions of both of you; surely Allah is Hearing, Seeing).

3



The above mentioned verse was revealed when Hazrat
Aus bin Samt and his wife took their martial issues to Prophet
(peace be upon him). The Prophet’s decision forbade them for
staying together as husband and wife any more. Similarly the
debate of Syeda Khaula bint Salabah and her explanation
regarding her implication with Prophet (peace be upon him), is
referred as “Tahawur” (mutual contradiction) in Holy Qur’an(s).
Thus Moujam al Waseet quotes the meaning of “Hiwar” as:
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(Discussion takes place between two or more people or
IS executed by the actors on the stage).

The English literature uses the word “dialogue” for the
exchange of words between two or more people. K Zebiri
explains as under:

“Dialogue is the combination of two Greek words “Dia”
and “Logos”. Dia means through and Logos means word having
a variety of meaning. So dialog is a process of conversation
between the individuals or groups where the views are argued
through and then reaching significant and potentially
transformative conclusion. There may or may not be a resulting
agreement”(lo).

Correspondingly the “Chamber Twentieth Century Dictionary”
defines the meaning of dialogue as:

“Conversation between two or more persons

especially of a formal or imaginary nature, an

exchange of views in the hope of ultimately reaching
agreement”®%.
The renowned book Islam and Christian-Muslim based upon the
relatedness of Islam and Christianity defines the importance of
dialogue as follows:
“A conversation between two person who recognize
each other as equal partners and engaged in



conversation concentrating on theological truth that
is the highest reality, the truth itself or God”™"?.

At this Juncture, it seems quite pertinent to mention Ismail Raji Al-
Farugi who expresses his viewpoint in the following words:
“Dialogue is remover of all barriers between men a
free intercourse of ideas, where the categorical is to
let the sounder claim to the truth win. The final effect
of dialogue should be the establishment of truth and
its serious free candid and conscious acceptance by
all men”™®?).
Furthermore, we would like to quote here Mr. Talibi
who explains it as:
“The Dialogue is necessary and vital for Islam so that it
can re-establish its contact with the World. This is all over
the more urgent salutary for Islam than for other religions
since many of them never really have this contact. Islam
moreover, calls to dialogue with other people, and
especially with the people of the Book, by its scripture no
less”(¥),
In the light of all above discussion, we come to know
that dialogue means a conversation between two or more
persons or groups with exchange of views to understand
other point of view and convey our message in a good
way in the hope of reaching ultimate result

The Significance of “Hiwar”

The experts define the importance of “Hiwar” in the
following words:
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(The conversation taking place between individuals
or a mass of people without a significant panel of
adjudicators is the true depiction of the word
“Hiwar).
Furthermore Dr. Saleh bin Abdullah bin Hameed explains
to widen the meaning as:
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(The exchange of facts or speech between two or more
individuals in order to highlight the truth and justify
the information whilst discarding the fabrication is the
exact representation of “Hiwar”).

Explaining the term Dialogue Basam Dawood Ajack
states:
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(To be precise “Hiwar” is the discussion between
two individual or groups held on a particular topic where
each party has their own set of beliefs to express in order
to reach to a mutual agreement based entirely upon facts.
However both views are said to be based upon their own
perception and concepts. Therefore it is necessary that the
debate remains free of any racial discrimination where the
verdict should base only upon knowledge and enlightened
methodologies. The debating parties should acknowledge
the favored concept and respect the jury by accepting the
verdict).

It is therefore, concluded that a dialogue or debate is

basically the exchange of thoughts and phrases between two

set of people having different prospects and beliefs. Thus the

experts laid out certain rules and ethics in order to extract a
6



positive outcome and maintain a healthy discussion during a
debate.
However in the light of the above argument we can conclude the
meaning of dialogue as:
A dialogue is a conversation held between two individuals or
mass of people in a healthy peaceful environment. Both the
groups are provided with equal opportunity to explain their
belief without any preference or favoritism. Any kind of
egotism, quarrel and conflict is highly discouraged during the
discussion. Moreover such healthy and positive discussion are
encouraged between friends and colleagues™®®.

Difference between Dialogue and Argument

An argument signifies a certain pitch of voice that
determines a state of aggression and disagreement. The word
such as (Jidal) rift, fight and conflict are used to represent the
various type of stress in Arabic language that authentically
defines enmity and persistence™.

On the contrary “Hiwar” (dialogue) defines a
conversation among two individuals. That is the speech moves to
and fro from one person to another in a peaceful manner without
instigating any kind of offense.

The Holy Qur’an sets a clear distinguish between
argument and a dialogue. Whereas Allah Almighty expresses
utmost detest towards argument through the usage of word
“Jidal”.
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(The people of Nuh and the parties after them rejected
(prophets) before them, and every nation purposed against
their messenger to destroy him, and they disputed by means
of the falsehood that they might thereby render null the truth,

therefore | destroyed them; how was then My retribution!)
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(And among men there is he who disputes about Allah
without knowledge and without guidance and without an
illuminating book).

According to the view of Dr Abdul Hakeem regarding Jidal
(conflict) is:
“The word (Jidal) conflict is mentioned 29 times in the
Holy Qur’an revealing utmost loathe towards immature
debates. On the other hand the word dialouge is
mentioned only three times which clearly defines an
exchange of views in an amiable atmosphere”®?.

The Subject of Dialogue

There are three types of subjects that are mainly considered
for conversing and these are:
1. Majority of the mankind debate over personalities.
2. Some discuss events.
3. Whereas small number of people are inclined
towards discussing ideas.

The Vision of a Dialogue

The vision of a mutual dialogue is not only to enhance
knowledge but to enlighten one another with diverse view and
perception. A dialogue intends to discourage any sort of
disregard or disrespect shown towards beliefs. It neither grants
preference to any party nor is it practiced to prove someone
wrong®,

The vital factor of a dialogue is to discuss all the relevant
aspects of the subject in order to increase each other’s
knowledge. Moreover it is considered necessary for the people
involved in a dialogue to have detailed information regarding
religion, culture, tradition and class of one another. Besides that
it should also be judged weather the person has the patient to
listen to the various views related to the subject or is he too

8



stubborn to understand. Thus the main focus of the dialogue is to
minimize harshness and eliminate all the factors that can cause
unrest. In short the purpose of a dialogue is to reduce any kind of
rift, hatred or competition among the individuals and to promote
a serene and peaceful surrounding for a mutual healthy
discussion®®®.

A dialogue can also be practiced for the intention of
counseling immoral behavior in order to discourage impiety in
the society. It can be achieved through series of question answers
or simply pointing out the wrong deeds that may affect the
people. Therefore the dialogues over serious issues that may
represent certain privileges can take the shape of an argument.
For example the conversation of Hazrat Ibrahim with Namrood,
Hazrat Nooh with his nation and Allah Al-Mighty referring to
the hell Spawn signify arguments. Similarly the history of Islam
is full of discussions with non-Muslim and various non-believers
that are analyzed by scholars from which we can take guidance.
One of these books include the famous book “Al Milal wa al-
Nhal” by Allama Shahrastani. Besides that lbn Rushd, lbn
Taymyyah and Ibn Qayyim are considered as pioneer writers.
Recently, Syed Maududi emphasized on the issue of the sect

Qadyani through his book “Masla-e- Qadyaniat”(25).

Inter Religious Dialogue: A Necessity

According to the experts and scholars of the modern
world today, the need of interfaith dialogue has increased
enormously due to globalization and rapid increase in
technology.. Mutual dialogue and conversation is the only option
to inspire an individual towards adopting religion. Through
mutual consultation a person can be motivated to consider the
facts through direct one to one discussion. The involved parties
can either accept the proposed concept or decline it through fact



and figures. Thus such a conversation can take place between
two or more people, traditions or religion.

With the rapid increase in technology the world has
become a global village where cultures and traditions have
merged to an enormous extent so much so that a rich culture can
easily dominate the weak culture. The use of technology such as
internet, telephones, mobiles and fax etc. has eradicated any
physical barriers or limitations for exchanging views.
Discussions can now easily take place without any geographical
limitations. The use of technology has opened a new dimension
to socialization where it is impossible to outlaw political or
social dialogues. Thus this globalization has not only increased
socialization but a gateway to spread their culture and inspire
people with their beliefs. Therefore the developed nations in
terms of technology and trade will not only improve their
economy but would easily dominate the rest of the culturest®®.

PRESENT STATUS OF INTERFAITH DIALOGUE

The entire world today is emphasizing on the necessity of
inter religious dialogues. The efforts regarding these dialogues
are mentioned below:

1. The first ever inter religious Conference was held at

Norway. The conference was attended by renowned
Muslim Scholars namely Molana Mohammad Hafeez
Jalandhari, Mufti Muneeb-ur-Rehman, Riaz Hussain Najfi
who were invited by the government of Norway and
Norwegian Church. The main focus of this International
Conference of inter religious dialogues was to promote
peace and harmony among different believers.

2. On 16" September 2004, Pakistan organized a conference
related to the announcement of Owsley called as “World
Council of Religions for International Peace and
Harmony” .The conference was arranged at National
Library Hall Islamabad.

10



The efforts regarding these inter religion conference for
the peace is continued till present. Although these efforts are
appreciated and acknowledged around the world but there are
some elements and factors that should be clearly laid out in
order to receive a positive outcome. These factors includes
specifying the basic members plus the fundamental agenda of
the inter religions conferences. Thus it would assist us to
communicate with the educational sectors with a much
improved approach®®”,

Besides Islam, Christianity, Judaism, Hinduism,
Buddhism and Jainism are considered the most vibrant, wide
spread and practiced religions in the current era. People
believing in God, revelation and divinity belong to one of the
mentioned religions. Due to the lack of depth in knowledge,
proper education and intellectual capacity in the yester years the
religion was abandoned from the social and personal lives.
However in today’s contemporary world of rationalism the
religion is gradually losing importance in everyday life so much
so that secular have increased in number around the world.
Thus we can say that western secularism is the most popular
belief in the world after Islam. On the other hand religions are
turning in to nothing but legends. In short we can conclude that
secularism based upon western thoughts and philosophy is the
only competitor of Islam in today’s time®®).

Analyzing the current situation we can clearly deduce that
the rift between Muslims and west in the field of education,
intellect and culture is basically the disagreement of people
belonging to non-believing secular class and the Muslims that
are the hard core believer of religion. Christianity on the other
hand is not in debate with Islam. Due to the reason that the
religion represented by the leaders and scholars of Christianity
do not have any inspiration by far over the social and practical

11



life of the people of the west. Therefore the need of a debate
with Christianity seems inadequate®”.

Although we do not hesitate to have a debate with
Christian scholars however they should be questioned about their
efforts in order to revive true Christian laws and Holy Books in
their society. The fact that they consider religion as a personal
matter and believe it has no importance in daily life of an
individual. Thus Muslim is the only entity making effort to
revive religion though the question from the western scholars is
that how can they assist the Muslims in this noble cause?

Muslims should highlight the fact to the opposing
Christians that they both are striving to achieve the same goal
that is to eradicate the darkness of pessimism and no belief. The
Muslims, Christians and other respective scholars are members
of the same team. It is to convince the Christian Scholars that
they should discourage secularism and rather support the
believers of revelation and Holy Books if and only if they desire
to dominate the Holy Books and divinity over mankind®?.

The foremost question is how and when did west adopt
secularism and abandoned their religion of Christianity? In the
light of the history the ancient Christianity was powerfully ruling
the west till 16" century. The complete authority and control
belonged to the Pope. Martin Luther, was the first ever
individual who challenged the power of the Pope in the year
1546. He was the first to claim knowledge and intellect as the
only divinity. The Christianity gradually started to fall in a
deprivation after this era. However the concept that entirely
overpowered Christianity was the 18™ century revolution named
as “Enlightenment Movement” and the movement of romance
called as “Romanticism”. These are the summary of the factors
behind the enlightened modern concepts of the west today which
should be examined thoroughly®?.

12



The second most important factor to consider is
Orientalism. The misinterpretations related to Islam cannot be
analyzed unless the aim and effects of Orientalism is studied.
Unfortunately the history of Orientals is alive and vibrant in
current time so much so that they are considered too divine to be
questioned. In addition to that the false image of Islam portrayed
through the print and electronic media is another scam of
Orientals®?,

Although guidance from the Holy Qur’an and Hadith is
essential for the dialogue however considering the psyche of the
west the focus and emphasis should be the intellectual and
rational aspect of Islam. Besides negating the social perceptions
of the west the Islamic teachings of communal living and
socialism would have to be proved through substantial facts. It is
regrettable that the book named “Hujatullah Al-baligha” written
by Shah Wali Allah was the last to narrate Islamic Teachings
and Instructions®?.

There are two types of apprehension about Islam in the
west. The major concern of the west is related to the Islamic
history and Communal system. These aspects of Islam directly
contradict the current socialism of the west. The second
apprehension is the fundamentals of Islam. The dialogue with
the west can at no account be productive unless we are open-
minded and fully prepared to discuss the apprehensions. The first
point to highlight the west is to consider Islam as a complete
system of life and socialism.

Rules and Principles of Dialogues

Dialogue is an essential component in the life of a human
being. However as much as a dialogue is important it can prove
itself to be hazardous and dangerous in nature. It is very difficult
to keep calm during a debate. In fact the severity of language and
attitude during dialogue at times overpower the meaning of the

13



subject under discussion. Ego and rigidness also increase the
chances of an argument. Thus these factors push the
conversation further away from the topic rather may result in a
clash, conflict or difference. In order to avoid such drastic
outcome the rules and principles of dialogue should be followed
that are concluded by the dialogues conducted by Prophet(peace
be upon him) and his companions.
We Dbriefly describe some of the rules as follows:

1. Truth is the basic requirement of a dialogue. It
combines several other qualities, virtue and
righteousness through which a lot of misconduct
can be avoided. Thus placing an individual at best
of conduct in terms of language and character.

The fundamental of improving a human behavior is to
synchronize his emotions with his speech. This is referred
as honesty or truthfulness. A dishonest man generates evil
while on the other hand a truthful person would earn
virtue at every step®?.

2. Both individuals practicing a dialogue must defy
from any inappropriate speech.

Holy Prophet (peace and bless of Allah be upon Him)
says:
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3. Before starting a discussion the scenario and
surrounding should be analyzed that is whether it
is a appropriate for a dialogue. Adequate place,
time and surrounding is essential for any
dialogue.®

4. a discussion or dialogue should not be practiced
without a complete knowledge and command over
the subject. Neither should one defend a topic
without sufficient information else he may find
himself in a total loss.
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5. A dialogue should not consist of arrogance or any
sort of supremacy. No one should be allowed to
disrespect or think low of the other. Such moments
are considered to be one of the favorite of the devil
where he can easily practice his conspiracies which
are too complex for a man to unravel. Mufti
Mohammad Shafi states:

“Drinking wine is a major sin and the root cause of
all immoralities. Similarly a dialogue also becomes
a sin when the only aim of it is to degrade or to
pose knowledge on other. Such attitude can
provoke several other spiritual crimes such as
jealousy, resentment, arrogance, viciousness,
inquisitiveness, being happy over someone’s
failure and remorse over success. It also aggravates
rigidness where people are more concerned in
proving themselves right instead of listening to
others with a fair mind for this purpose they can
even utilize the sayings of Qur’an and Prophet”(37).

6. Honesty is one of the core principles of a dialogue
which is associated to courageousness and bravery.
Being honest signifies the courage and nerve to
support morality through practical means. The
worth of honesty is determined at the crucial
moment when the speaker is less significant
compared to his opponent. Islam encourages and
teaches such honesty®®.

7. Misinterpretation during a dialogue is one of the
harmful and apprehensive factors that may cause
trouble for both the speaker and listener. Therefore
the constitution of Islam and human rights has
declared a few methods in order to minimize
misunderstandings®®.
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8. A good speaker is a good listener too; thus one
should strive to be a good listener. The
conversations should not be interrupted and should
be herd with genuine concentration and behave in a
similar manner that is expected from the listener at
the time we are speaking“?.

9. The language should be clean and within the limits
of morality. Imam Ibn Qayim states the danger of
foul talk as follows:
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(It is astounding that it is easier for a man to keep
himself safe from dreadful sins such as forbidden
food (Haram), brutality, immorality, theft, drinking
wine and desires however it is difficult to keep a
control over language).

Therefore a man should select his speech appropriately
within the boundaries of respect and vital rules of a dialogue. His
conduct should depict etiquette during and after the end of a
discussion.

10. The individual should not comprehend a dialogue
unless he is sure about his sincerity towards
religion and God. Due to the fact that signifying
superiority of education and knowledge is
prohibited during a dialogue. He should also
refrain  from an egotistical and self-admiring
behavior®Y.

11.0ne ought to always support truth in a dialogue.
Being a Muslim it is mandatory to utter truth and
testify nothing but precision®?.
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12.1t is compulsory to ensure a decent subject and
location to practice a dialogue due to the fact that
the teachings of Islam restrict us from some
gatherings. Islam forbids us to take part in any
discussion that is aimed for mockery and ridicule,
or to humiliate the principles of Islam or where
truth and honest people are degraded.

13.The ability to express ideas clearly and precisely
with a pristine speech and command over language
Is the basic requirement for a successful debate. It
Is observed that at times a truthful and righteous
statement fails to be delivered properly due to the
lack of ability to express whereas a lot of dishonest
things overcome due to the influential expression
used by the narrator.

14. A dialogue should be fair and just. A Muslim is
instructed to be honest and just at every moment.
Islam encourages Muslims to eliminate fights
between people in order to promote amiable
relations. Besides a Muslim is obligated to utter
truth and practice justice

15. We should not overlook the attitude of corrupt and
immoral people towards the religion. In fact it is
entirely baseless to debate with them due to the
reason that such discussions do not lead to a proper
conclusion and are a waste of time and effort.

16.Most of the time debates are about worldly
subjects Sometime the matter is of worldly affairs
it may be the matter of rights and duties in these
matters receiving less and giving more may solve
the dispute to a great extent?.

17.1t is prohibited in dialogue to say something
without research. Saying something without

17



confirmation may raise the question of someone’s
credibility™®.

18. During the dialogue process appropriate time may
be given to both parties“®.

Provisions of Interfaith Dialogue in Sha’riah

Keeping in the view, the stand point of Muslim
scholarship, few points may always be kept in mind during the
process of dialogue:

1. Dialogue may not be initiated in the established matters of

Deen(Islam) the foundation of this principal is found in

holy Quran:
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(And it behoves not a believing man and a believing
woman that they should have any choice in their
matter when Allah and His Messenger have decided a
matter; and whoever disobeys Allah and His
Messenger, he surely strays off a manifest straying).

2. The existence of God may not be the subject of dialogue

as Allah almighty says in the Holy Quran:
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(And follow not that of which you have not the
knowledge; surely the hearing and the sight and the
heart, all of these, shall be questioned about that).
3. Dr Ahmad Saiffudin has very finely described the code of

conduct of dialogue in the following words:"
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(Islamic shariah prohibits dialogue about the clear
injunctions of Quran and Sunnah the established
teachings of Quran and Sunnah cannot be the subject of
review or amendments).

. Itis impossible for a Muslim to indulge in dialogue with a
non-Muslim about the attributes and faith in God“?.

. The finality of prophet hood of Muhammad (peace be
upon him)is out of the subject of dialogue as it is an
established matter of Islam®?.

. Authenticity of the Quran is undoubted and it is revealed
by Allah Almighty. It is not permitted for a common
Muslim to indulge in dialogue about the particular issue
of interest, drinking wine, adultery, and hijab (veil)of a
woman are established matters of Islam therefore these
subjects may be excluded from dialogue. Allah Almighty
says in the Holy Quran:
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(This is) the truth from your Lord, so be not of the

disputers).
At another place the Holy Quran has clearly said:
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(But no! by your Lord! they do not believe (in reality)
until they make you a judge of that which has become a
matter of disagreement among them, and then do not
find any straitness in their hearts as to what you have
decided and submit with entire submission).
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Dr Saleh bin Abdullah bin hameed has very finely concluded the
discussion of dialogue in the following words:
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(however there is no harm to discuss the injunctions of
shari’ah before a non-Muslim to limelight the secrets and
of its wisdom).

. Philosophical and supernatural discussions must be

avoided in dialogue as these issues are of no practical
significance®”"

. Making comparisons of the companions of prophet and to

identify their status should be avoided in dialogue as these
were the most blessed souls on earth®®.

. Founding fathers and sacred personalities of all the

religion must be respected and revered; any kind of
insolence about them must be prohibited for interfaith
harmony the holy Quran has categorically prohibited
insolent attitude about the religious leadership and God’s
the holy Quran says:
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(And do not abuse those whom they call upon besides
Allah, lest exceeding the limits they should abuse
Allah out of ignorance. Thus have We made fair
seeming to every people their deeds; then to their Lord
shall be their return, so He will inform them of what
they did).
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Conclusion

This research paper reveals that interfaith dialogue, in the
broadly acknowledged meaning of conversation between the
followers of different Religions for the purpose of
understanding, is indispensable for the contemporary world. It
has been felt that there is the need to set up rules and regulations
for mutual understanding between the people of different
religions. However, dialogue may not be initiated in the
established matters of Deen (Islam) and due respect to the
founding fathers of different religions may also be observed.

In pursuance of above, this can certainly be said that if these
points may be observed during dialogue it may lead towards global
peace, harmony and co-existence among the people of the world
religions. Furthermore, scholars of Islam are supposed to be ready all
the time for Dialogue and representation of Islam.
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Divorce a mensa et toro
and

Christian Minorities in Pakistan

Ambreen Afzal*
Dr. Aayesha Rafig**

ABSTRACT

In Christian Divorce Act 1869 there are limited and stringent
grounds available for dissolution of marriage, due to which Christians
living in Pakistan are facing problems in settlement of their divorce
issues. From theological and legal stand point divorce is difficult to
obtain in Christianity, however their laws and religion allow for
judicial separation more easily. Living in a Muslim majority country
like Pakistan where Sharia and Muslim Family Laws Ordinance-1961
give more rights to women to dissolve their marriages or apply for
Khula, Christian community is facing striking contrast in civil courts.
Reasons behind this crucial issue are twofold, one theological and the
other legal. Trends of ecclesiastical courts differ from the trends
observed in civil courts where obtaining divorce or dissolving
Christian marriage is comparatively easy. This article takes into
account cases decided in Pakistani courts in last 10 years pertaining to
Christian Dissolution of Marriage. It is concluded that the issue has
become so strained due to differing opinions of Christian community
and interpretation of Biblical texts by their religious scholars. Second
reason appears to be lack of legislative developments in Christian
Personal Laws’ in Pakistan. Amendment in Christian Divorce Law
was made difficult due to ‘lack of consensuses in Christian
community leadership. This article is aimed to assess the importance
and value of recent developments and efforts taken by Pakistan’s
Judiciary and Legislation to promulgate laws in order to ease this
tension among Christian community and to provide them with a
workable solution in Divorce cases.

*  Teaching Intern at Fatima Jinnah Women University, Rawalpindi.
** Head of Department/Assistant Professor, Department of Islamic
Studies, Fatima Jinnah Women University, Rawalpindi, Pakistan.
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Introduction

Christians are the largest non-Muslim religious minorities
living in Pakistan. In 2005 total number of Christians in Pakistan
was estimated at 2.5 million, which is 1.6% of the population™.
There are about 4% Christians living in Islamabad Capital
territory and Punjab Province has the highest population of
2.31%. However according to 1998 consensus Christians are
scattered around Khyber Pakhtunkhawa, FATA, Sindh and
Baluchistan®.

Since 1945 Christians in Punjab and Sindh have been
very active in supporting Quaid ¢ Azam’s Muslim League®.
Muhammad Ali Jinnah had promised complete equality of
citizenship to all citizens of Pakistan. This was further reinforced
in 1956 when Pakistan was declared ‘Islamic Republic’. This
meant that Islam would be the source of legislation in Pakistan
and according to Islamic percepts non-Muslim religious
minorities will have complete freedom of religion as was
practiced in the time of Prophet Muhammad (Blessings and
Peace of Allah be upon him)®. Upon Pakistan’s independence a
large number of Christians fled to Pakistan. Since then
Christians have made numerous contributions towards national
life of Pakistan. Justice A.R. Cornelius was the first Christian
Chief Justice of Pakistan Supreme Court. Pakistani Christians
have contributed towards the field of education, medicine, law
and business. Wealthy native Christians established many
educational institutions in leading cities of Pakistan. Christians
have also served in Pakistan military service on important
positions such as Major Generals, Air Vice Marshalls & Rear
Admirals’®). Churches and Cathedrals were established in all
major cities of Pakistan. One of Pakistan’s largest cathedral ‘St.
Patrick’s Cathedral’ is built in Karachi and ‘Sacred Heart
Cathedral’ in Lahore. After 1980s Muslim-Christian relations in
Pakistan continued to tarnish owing to various reasons®.

The core issue around which this article revolves is the
application of Christian Divorce Act 1869 in Pakistan. Protection
and preservation of the rights and status of minorities is globally
considered as a human rights issue. It is for this reason that the
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state of Christian minorities living in Pakistan has become so
contentious.

Objectives of Research

Objectives of this research are to find out problems
associated with the application of ‘Christian Divorce Act 1869’
in Pakistan. Christians living in Pakistan are facing numerous
problems relating to their personal laws. This research is an
effort to highlight their problems related to Marriage and
Divorce or Dissolution and Annulment of their marriages and
identifying reasons why dispensation of justice in family matters
for Christian minorities could not be achieved in these 69 years
in a state which came into being in the name of Islamic Republic
of Pakistan.

Statement of Problem

There are two problems associated with the application of
‘Christian Divorce Act 1869’ in Pakistan. One is theological and
the other is legal. Firstly, ecclesiastical churches have remained
dominant in matters of personal laws of Christians. Marriages
and divorces have been taking place in Church courts rather than
civil courts of Pakistan. This State of affairs has left little room
for ‘Christian Personal Laws’ to be developed by Pakistan’s
Judiciary. According to Christian theology marriage is a
permanent relationship which cannot be broken and remarriage
is not allowed in Christianity or is looked down upon where it is
allowed. Secondly, the omission of Sec: 7 from ‘The Christian
Divorce Act of 1869°." This section said that ‘Court to act on
principles of English Divorce Court’ thus providing flexibility
and ease in Christian Divorce cases. Restoration of Section 7
will facilitate Christian couples to end their marriages on
reasonable grounds. Whereas according to section 10 of the said
Act Christians were only allowed to invoke divorce on grounds
of conversion or adultery.

First part of this article discusses the theological
orientation of Christian clergy in general and with special
reference to Pakistan on the issue of divorce. An effort is made
to document the views of two major Christian denominations
residing in Pakistan, the Catholics and the Protestants. Second
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part of this article focuses on reported cases on Dissolution of
Marriage and Judicial Separation by Christian spouses in the past
eight to ten years. The third part deals with the legal perspective.
It includes discussion on The Christian Divorce Act 1869 and
Christian Divorce (Amendment) Bill 2014. Finally conclusion is
drawn on the basis of theological and legal discussion on the
issue under consideration.

Literature Review

Article 36 of the constitution of Pakistan refers to
‘protection of minorities’ without defining the term however
Article 260 (30-b) carries a definition of Muslim and non-
Muslim who are usually considered the minorities in Pakistan. A
minority religion is a religion held by a minority of the
population of a country, state or region®.

Minority is defined as:

‘.... A group of people who because of their physical and

cultural characteristics are singled out from the others in

the society in which they live for different and unequal
treatment, and who therefore guard themselves as objects

of collective discrimination .

Jennifer Jag Jivan, Director Christian Study Center and Peter
Jacob jointly published ‘Life on the Margins: A Study on the
Minority Women in Pakistan’ (2012) while discussing
marginalization of minority women in general they say that
Family laws of minorities have not been reviewed and revised in
Pakistan thus making dispensation of justice in family matters
difficult.

“Personal Laws and usages (i.e conditions and modes of
marriage) overlap in various ways making it difficult for even
courts to dispense adequate justice in cases of dissolution of
marriages and even judicial separation. For instance Christian
family laws have not been reviewed since long and there is no
clarity on the rights of Christian women in these laws "9,

In recommendations of the same book it is stated that, ‘Existing
family and personal laws for religious minorities in Pakistan
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should be reviewed by a competent body to check injustices
against minority citizens and to ensure that these laws comply
with human rights standards and prevent the overriding effect of
personal law of majority community "™V,

Marriage registration is another serious concern of
minorities therefore Jennifer and Jacob suggest that,

‘Family laws should be enacted for minority communities that
provide for marriage registration certificate and other important
safeguards and arrangement for fulfillment of human rights. In
order to vitalize the institution of family, checking abuses and
enabling marriage without conversations, there is a need of
enacting common Civil Code, that makes it possible for the
citizens to contract civil marriages, interfaith and otherwise with
equal rights in all matters concerning marriage and divorce "2,

It is also suggested at various levels that government
should train subordinate judiciary on personal laws and customs
of religious minorities. Police should also be sensitized on the
problems faced by these minorities so that they are able to
handle injustices done to religious minorities in Pakistan.

Report of National Commission on Status of Women, The
Impact of Family Laws on the Rights of Divorced Women in
Pakistan, state that Christian minorities are still governed by
‘Christian Divorce Act of 1869 which deals with divorce,
dissolution, nullity and judicial separation of Christians in
Pakistan*®).

Rabia Mehmood and Syed Hassan Akbar, under the
patronage of ‘Jinnah Institute’ have published ‘State of Religious
Freedom in Pakistan.”** Although this book deals with incidents
of discrimination and Violence of minorities in general, one of
its chapters focuses on the ‘Legal Discrimination and Judicial
Response’ towards religious minorities living in Pakistan.

Zafar Emmanuel, draws attention towards Pakistan Penal

Code with reference to coerced marriages and absence of

consent in marriages in his book ‘Law Relating to Christian

Marriages in Pakistan (India& Bangladesh)”™ He further adds

that, ‘The Constitution of Pakistan explicitly states in Article 35
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that “the State shall protect the marriage, the family, the mother,
and the child.” The Pakistan Christian Marriage Act (Act XV,
the “Christian Marriage Act, 1872") superseded the Christian
Marriage Act (Act V, 1865) and must be read alongside the
Foreign Marriage Act X1V, 1903. The latter applies only to non-
citizen Christians and requires appropriate certification and
notice before marriage can be contracted. Jurists have
repeatedly noted that these marriage laws require redrafting
following extensive consultation with relevant stakeholders and
community representatives”’. Emmanuel Zafar carries out an in
depth discussion related to personal laws of Christians in
Pakistan not only where both parties contracting marriage are
Christians by faith but also where only one of the parties is
Christian. This provision was included to safeguard Christian
women from the practice of polygamy when marrying a man of
Muslim, Hindu, or Buddhist faith. Emmanuel Zafar says
Christian law, based on traditional interpretations of the faith,
strictly enforces monogamy. This provision is readily ignored
and laws concerning conversion and marriage are interpreted not
as specified in law but in terms of Islam®.

Shaheen Sardar Ali and Rehman, Javed, in their book
‘Indigenous People and Ethnic Minorities of Pakistan:
Constitutional and Legal Perspectives’ highlights that ‘In 1974,
the revolving Pakistan Minorities fund was created in the
amount of Rs 2 million (increased to Rs 5 million in 1982). In
1985 a non lapsable special fund for Welfare and Uplift of
minorities was established with an initial fund of Rs 20 million to
be increased yearly. National Commission for Minorities was
established in 1993 to promote the welfare of and safeguarding
religious, social and cultural rights of minorities and ensuring
proper maintenance of worship places of minorities 7
Part: | Theological Discussion

According to Christian theology marriages settle on
heaven that’s why man has no right to break this sacred bond.
Christians give importance to marriage to an extent that they
believe that when male and female unite in marriage bond only
death can separate them from each other. It is mentioned in the
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Holy Bible that, ‘He who finds a wife finds what is good and
receives favor from the Lord ~(18)

According to Christian theology marriages settle on

heaven that’s why man has no right to break this sacred bond.
Christians give importance to marriage to an extent that they
believe that when male and female unite in marriage bond only
death can separate them from each other. Importance of marriage
Is mentioned at numerous places in the Bible. In addition to this
the Bible also talks about divorce and mentions adultery as the
ground for pronouncing. Furthermore the Bible mentions that
according to the law of Moses divorce was allowed but teachings
of the Bible reinforce that what God has joined together man
should not separate and the man cannot divorce his wife for any
and every reason.
“Then the Lord said, it is not good that man should be alone, I
Will make him a helper suitable for him'......... and while he was
sleeping he took one of the man’s ribs and closed up the place
with flesh. Then the Lord God made a woman from the rib God
had taken out from the man and He brought her to the man. The
man said, this is now bone of my bone and flesh of my flesh; she
will be called woman for she was taken out of man. For this
reason a man will leave his father and mother and be united to
his wife, and the will become one flesh 79,

It has been said: “Anyone who divorces his wife must
give her a certificate of divorce.” But I tell you that “anyone
who divorces his wife, except for marital unfaithfulness causes
her to become an adulterous and anyone who marries the

divorce woman commits adultery ",

They (Pharisees) said, “Moses permitted a man to write a
certificate of divorce and send her away”. “It was because your
hearts were hard that Moses wrote you this law”, Jesus replied.
But at the beginning the creator made them male and female,
and said, “For this reason a man will leave his father and
mother and be united to his wife, and the two will become one
flesh”. So they are no longer two, but one. Therefore what God
has joined together, let man not separate. When they were in the
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house again the disciple asked Jesus about this. He answered,
“Anyone who divorces his wife and marries another woman
commits adultery against her ("

Some Pharisees came to him to test him, “They asked, it is
lawful for a man to divorce his wife for any and every reason?”
“Haven’t you read”, he replied, that at the beginning the creator
made them male and female, and said, “For this reason a man
will leave his father and mother and be united to his wife, and
the two will become one flesh”. So they are no longer two, but
one. Therefore what God has joined together, let man not
separated "),

In the light of above mentioned verses we can say that
divorce and annulment of marriage is not allowed in Scripture,
whether it is by consent of both spouses or by any one of them.
The justification for not breaking the marital tie is that marriage
iIs from the will of God and a sacred bond, one who unties it
considers himself/ herself superior than God. Christian clergy is
very strict in matters of Christian divorces or dissolution of
marriages. They hold this view that just like clergy is involved in
marriages similarly they should be involved in the divorce
process®?,

Word “divorce” is strictly prohibited in church .In official
church language “separation of spouses” is used for divorce.
Church describes rules for divorce as follow:

1. If both the spouses are baptized and marriage is
consummated then divorce never takes place.

2. If marriage has not been consummated then divorce is
allowed by Church.

3. If two spouses were non-Christian at the time of marriage
and after that one of them enter into Christianity and other
does not agree to leave his religion then it is permissible
for Christian spouse to dissolve the marriage and marry
again it is called “pauline privilege”?.

4. If a non-Christian has more than one wives after
converting to Christianity he is ordered to choose any one
of them and divorced the others.
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5. If both spouses were non-Christian and both converted
into Christianity. It is compulsory for them to marry
again.

6. If spouses are non-sacramental then the}/ can separate and
dissolve the marriage for valid reason®.

Divorce is mentioned several times in the Old and New
Testaments. Jesus had used word “apoluo?” which means
dissolution or divorce. In this sense Jesus allowed divorce but
also called it as adultery. It is also translated as bill of
divorcement. It included the concept of remarriage for both
parties. According to Jesus if the divorce is not on account of
fornication, then it is an unjust or unlawful divorce. The one who
unjustly divorces his/her mate is the guilty one and is therefore
forbidden to remarry. This was implied in Matthew 5:32, and
here it is explicitly stated that if he/she (the guilty party)
remarries this union would be adulterous. This is supported by
the following Gospels of Mark and Luke.

“He answered, “Anyone who divorces his wife and
marries another woman commits adultery against her. And if she
divorces her husband and marries another man, she commits
adultery.” (Mark 10:11-12)

“Anyone who divorces his wife and marries another
woman commits adultery, and the man who marries a divorced
woman commits adultery”. (Luke: I 6-18)(27).

Since God does not approve of an adulterous marriage
this man’s remarriage is not sanctioned by God“®®. Thus anyone
who divorces his wife and marries some other woman Jesus
considers it adultery®®®.

Remarriage is prohibited to the one who unjustly divorces
his/her spouse. In contrast, remarriage is not prohibited to the
one who pronounces divorce justly. It is stated in Bible:

“I tell you that anyone who divorces his wife except for
sexual immorality and marries with another woman commits
adultery”. (Matthew 19:9)
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Jesus clearly teaches a kind of dissolution-divorce in
which the innocent party is permitted to remarry and the guilty
party is not. The innocent party is a mate in a just divorce that is
not guilty of fornication and the party in an unjust divorce who
has been unjustly divorced. The guilty party is a mate in a just
divorce that is guilty of fornication, and the party in an unjust
divorce who unjustly divorces his/her mate. Jesus permits the
innocent party to remarry in both just and unjust divorce. And in
both cases, without having to wait until the guilty party either
remarries or dies®?,

St. Paul says:

“For example, by law a married woman is bound to her
husband as long as he is alive, but if her husband dies, she is
released from the law that binds her to him. So then if she has
sexual relations with another man while her husband is still
alive, she is called an adulterous. But if her husband dies, she is
released from that law and is not an adulterous if she marries
another man”. (Roman 7:2-3)®%

It is worth mentioning here that divorce as we know and
understand it today was generally allowed in Western Europe
after tenth century. Separation and annulment of marriage were
widely well known in Western European society. Legal or
Judicial separation was termed as ‘divorce a mensa et toro’. In
such a separation husband and wife are physically separated but
their marital relation does not fully terminate. Civil courts had no
power over divorce or marriage at that time.*

Let us now consider the opinions of two major Christian
denominations living in Pakistan on the issue of divorce. These
are:

1. Catholics &

2. Protestants

Catholics
Roman Catholic Church considers marriage as a
sacrament instituted by God and Christ which man cannot
dissolve. Divorce is not permissible in Catholic Church for valid
sacramental marriages. Roman Catholics are very strict about
34



divorce and second marriage. If someone divorced his wife, then
both of the spouses are not permitted to remarry according to
Catholic Church. In Roman Catholic remarriage is prohibited. It
is only permissible when one of the spouses has died. Word
divorce is strictly prohibited in Catholic Church .In official
church language “separation of spouses” is used for divorce®?.

Protestants

Protestants allow divorce, and few of them even allow
second marriage®”. However, conservative protestant Churches
strongly oppose divorce viewing it as a sin. They say that once
sacred bond is broken it cannot be joined again. Contract of
marriage can be dissolved according to them in case of adultery
onlyéés)Some of them permit remarriage and say that God forgives
sins*™”,

Biblical evidence given by them is Matthew 5:31-32, which
states:

“It was also said, ‘Whoever divorces his wife, let him
give her a Certificate of divorce.’ But I say to you that anyone
who divorces his wife, except on the ground of sexual immorality
,makes her commit Adultery, and whoever marries a divorced
woman commits adultery”(%) :

Thus there is difference of opinion about dissolution of
marriage and divorce in Christian clergy and society. And their
social practices are also different among Catholics, Orthodox
and Protestants. However, majority of Protestants and some
Orthodox allow divorce on the reasoning that if married life is
not successful then it is better to get divorced than to lead a
miserable life.

Part Il: Case Law & Society

When a Christian couples marries and realizes latter that
they will not be able to cope up with the marital tie owing to
incompatibility or other reasons it becomes impossible for them
to dissolve their marriage. The only grounds available to
Christian couples in Pakistan are adultery committed by the
spouse and change of religion. Not only this, the alleged
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adulterer has to be made a codefendant in such cases. Otherwise
the couple has to resort to the option of judicial separation which
is not divorce in true sense and the couple is only separated by
the court and they remain legally married. After this decree they
cannot live together but their marriage does not get dissolved
and they are not allowed to remarry®”.

In Pakistan not many Christians file petitions for
dissolution of their marriages or judicial separations. A survey of
case law of past ten years show that very few cases have been
filed by Christians for dissolution of their marriages or judicial
separation on grounds available in ‘Christian Divorce Act 1869’.
It is pertinent to make reference of three cases filed in 2009,
2011 and 2014 all filed by wives against their Christian
husbands. In the first two cases the wives invoked section: 10 for
dissolution of marriage and in the third case the wife invoked
section 22 for Judicial separation. Recently a case has been filed
by the husband (Amin Masih) for divorce but he does not hold
his wife guilty of adultery.

The first case pertains to dissolution of Christian
marriage. This was brought before Justice Syed Shaheen Masud
Rizvi in which the petitioner Parveen Amanual pleaded for
divorce/ dissolution of her marriage from her husband Razzak
Shakir but was not successful in getting her marriage
disssolved.*® Mst. Parveen Amanual (the petitioner) said that she
was not ready to live with her husband at any cost and filed a
suit for dissolution of her marriage before the learned Judge
Family Court, Rahimyarkhan under the Divorce Act, 1869. The
suit was contested by Respondent No.3, Razzaqg Shakir, the
husband. The case was still at the initial stage when on 4-10-
2005, the learned Judge Family Court decreed the suit of the
petitioner-plaintiff for dissolution of marriage.

The husband, feeling aggrieved by the above said order
and decree dated 4-10-2005, filed an appeal before the learned
District Judge, Rahimyarkhan, which was decided by Mr.
Wajahat Hussain, Additional District Judge, Rahimyarkhan, who
vide his judgment dated 16-11-2005 remanded the case to the
learned Judge Family Court, Rahimyarkhan on the ground that
the dissolution of marriage was not in accordance with the
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provisions of the Divorce Act, 1869, applicable to the parties and
directed the learned Judge Family Court to decide the suit for
.dissolution of marriage of the petitioner-plaintiff afresh, keeping
in view the provisions of the Divorce Act, 18609.

The bond of marriage between Christian husband and
wife is of a permanent nature and the wife has to prove her case
on the concrete facts after leading reliable and cogent evidence
to the facts on which the claim of dissolution of marriage is
based. Only then the Court can grant a decree for a judicial,
separation within the meaning of section 22 of the Divorce Act,
1869 or to dissolve the marriage under section 10 of the same
Act. Therefore the instant writ petition has no force and the same
was dismissed.

This clearly indicated that Family Court Judge was
influenced by Muslim Family Laws Ordinance 1961 where mere
plea of the wife that she is not ready to live with her husband at
any cost is an effective ground for Khula for Muslim families but
not for Christian families. Thus mere statement of the wife that
she is not ready to live with her husband is not sufficient to
dissolve the marriage in Christian law, so the writ petition was
dismissed as it had no force in Christian law.

In the second case filed for dissolution of marriage by the
wife Zia Fatima vs Station House Master ** and 3 other
respondents one of whom was her Christian husband. The basis
of the case was change of religion by the wife. The wife
embraced Islam and upon conversion declared that Christian
man and Muslim woman cannot remain as husband and wife and
she told her husband that there is no relation between them
according to injunctions of Islam. She also asked the
respondent No.2, her husband to convert to Islam if he wants
to continue relations with her but respondent No.2 became
hostile and tortured the petitioner No.1 and tried to kill the
petitioner but luckily she escaped and fled out of the house
and came to Jamia Rizvia Mazhar-ul-Islam Sheikh-ul-Hadith
Road, Jaranwala and stated all these facts to Mo allim of the
said mosque, where the said Mo allim issued a certificate of
being a Muslim and also changed the name of the petitioner
Razia. On the same day, after Zohar prayer, said Moallim
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announced in the mosque that a converted deserted lady is in
the mosque and if someone ready to marry her, he may come
forward. On the announcement of Moallim, one Muhammad
Shakeel Raza petitioner No.2 came forward and showed his
willingness to marry with the petitioner No.1 so the petitioner
got married with the said Muhammad Shakeel Raza according
to her sweet will and using her right of being sui juris*. Her
husband filed an F.I.R No0.924 dated 31-12-2009 registered in
Police Station Kari Wala, District Faisalabad under section
496-A, P.P.C*. The petitioner Zia Fatima (Razia) sought for
quashment of the criminal case against her.

It was decided that the petitioner has embraced Islam
but according to law of the country, the wife was under an
obligation to file a suit for dissolution of marriage under
section 2(ix) of the Dissolution of Marriages Act, 1939
because without obtaining decree for the dissolution of
marriage, second Nikah in presence of existing marriage is not
warranted under the law. In the circumstances, this petition is
without any merit and is dismissed in limine. This motion in
limine®? was put up before the judge by the defendant’s attorney
and thus the wife’s petition was dismissed.

In the third case*® the wife filed a suit for judicial
separation under section 22 of Christian Divorce Act. She filed
the case on ground of cruelty and desertion for more than two
years. Since wife filed the suit on recognized grounds therefore
separation was decreed.

Contention of the petitioner (wife) was that judicial
separation could be granted on the sole ground of cruelty, which
included mental as well as physical torture and the evidence
produced by the husband also established the grounds for
seeking judicial separation.

In Christian faith, though wedlock was a bond of
permanent nature, yet in the matter of judicial separation, Court
was required to determine the controversy according to S.22 of
the Divorce Act, 1869. Under S.22 of Divorce Act, 1869,
desertion of a spouse for two years without reasonable excuse
was a valid ground for grant of decree for judicial separation and
in the present case, it was admitted position from both sides that
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petitioner (wife) had left the house of respondent (husband) on
22-11-2011 and since then there was no cohabitation between
the parties while the cruelty for desertion existed---Serious
allegations regarding illicit relations of wife with other men were
sufficient proof of mental torture and cruelty against wife by the
husband---Petition for judicial separation was decreed on the
basis of cruelty as well as admitted desertion of the spouses for a
period of more than two years without any reasonable excuse.
From the above reported cases it is evident that in
Pakistan Christians seldom approach Pakistani courts for
dissolution of their marriages as not many cases could be found
reported. Also, cases of dissolution of marriage are difficult to
decide owing to stringent condition of proving adultery and
making the adulterer co defendant in the case. On the other hand
Christian marriage cannot be dissolved on the plea that the wife
cannot live with her husband as was decided in Parveen
Amanual vs Razzaq Shakir“”. Change of religion of wife from
Christianity to Islam is a valid ground for marriage dissolution
but no case has been found to be decided effectively on this
ground. The best option available for Christians is judicial
separation or divorce a mensa et toro. Under this option the
couple does not completely stand divorced but they are separated
from bed and maintenance. They cannot remarry after judicial
separation. For proper divorce Christians have to apply for it
explicitly after obtaining decree of dissolution of marriage.
Part I11: Legal Developments & Discussion

Christian conception of divorce is ‘divorce a mensa et
thoro’ or ‘divorce a mensa et toro’. It means divorce from ‘bed-
and-board’. It is a legal process by which a married couple may
formalize a de-facto separation while remaining legally married.
This is a legal separation which is granted in the form of court
order. The legitimacy of the future child born to the couple
remains intact and the couple cannot remarry. Divorce a mensa
et thoro does not automatically lead to divorce if the couple wish
to proceed for divorce they have to file for divorce explicitly.

The process of amendment of Christian Divorce Act
started in 1918 in many countries. In UK Matrimonial Causes
Act is now interpreted in a liberal manner providing a cushion to
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both Christian spouses to part their ways if their marriage had
become irretrievable. Surprisingly this flexibility in Christian
law was not available to Christian couples in Pakistan.
According to ‘Christian Divorce Act 1869’ three grounds are
available to Christians to resolve the issue of irretrievable
marriages. Firstly, section 10 (Part III) ‘Dissolution of Marriage’
secondly section 18 (Part IV) ‘Nullity of Marriage’ and thirdly
section 22 (Part V) ‘Judicial Separation’. Very recently Justice
Mansoor Ali Shah of Lahore High Court has pointed out that
section 7 of Christians Divorce Act (1869)(*’ which was
expunged during General Zia ul Haq’s regime in 1981 should be
revived. This was stated during hearing of a petition filed by
Amin Masih®® who wanted to divorce his wife but did not want
to place false accusation of adultery on his wife. Justice Syed
Mansoor Ali Shah restored section 7 of Christian Divorce Act
1869 and declared 1981 Ordinance against the Constitution®”.
The Lahore High Court has issued notices to Federal and Punjab
governments on a petition seeking restoration of Section 7 of the
Christian Divorce Act 1869. Justice Syed Mansoor Ali Shah
appointed a senior lawyer and rights activist Hina Jilani as
amicus curie (friend of court) to seek her assistance in the case.
The judge also issued notices to Bishop of Pakistan Alexander
John Malik and Lahore Bishop Irfan Jamil'*®). Sheraz Zaka
(Petitioner’s counsel) said that ‘after the omission of section 7 of
the Act the principles of English Divorce Court had been
overshadowed and neglected which placed the entire statute to
be administered in an ex-facie and discriminatory manner”“*®.
He went on to say that not allowing Christian couple’ to part
ways on mutual consent was violation of Article 9 and 14 of the
Constitution. He argued that Christians in the country should
have same rights as anywhere else in the world, “where a
Christian man and his wife can part their ways on reasonable
grounds, rather leveling false allegations of adultery on each
other.”

Ameen Masih, submitted that in UK, the Matrimonial
Causes Act was interpreted in a liberal manner providing a
cushion to both Christian man and woman to part their ways if
marriage is a irretrievably broken down or with mutual consent,
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but this ground is not available in Pakistan for Christians. He
submitted that the only ground available is in section 10 for a
man to divorce his wife and that is adultery and it was
derogatory.

He submitted that it was debacle that for the past more
than 30 years not a single law has been passed for the protection
of minorities/Christians and it has been over more than 145 years
that the Divorce Act 1869 has not been reformed. He requested
to declare the omission of Section 7 of Divorce Act 1869
unconstitutional®?.

Section 7 of Christian Divorce Act 1869 was first
amended by the Act IV of 1976 and then omitted by Ordinance
XXVII of 1981. It was a residuary section and had transferred a
dual power of divorce, divorce a mensa et toro®" according to
ecclesiastical law and statutory power to divorce a vinculo.
Divorce a vinculo is a total divorce of husband and wife,
dissolving the marriage tie, and releasing the parties wholly from
their matrimonial obligation.

Amended Christian Divorce Act 1869

The Amended Christian Divorce Act after omission of
section 7 provided only following three options to Christian
couples to move out of their marriage. Following is an
explanation of these three sections provided in the Act.

1. Dissolution of Marriage
2. Nullity of Marriage
3. Judicial Separation

Part III of the said Act relates to ‘Dissolution of Marriage’
according to which husband could file a petition for dissolution
of marriage only on one ground and that was ‘adultery
committed by wife’. Wife could petition for dissolution on more
than one grounds namely change of husband’s religion, adultery,
rape and cruelty, desertion and bigamy coupled with adultery
making the grounds of marriage dissolution very stringent. Not
only this the alleged adulterer had to be made a co respondent in
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the case which created numerous complexities as adultery falls
under hudood crime for which Qanoon e Shahadat Order had to
be invoked.

Part IV pertained to ‘nullity of marriage’ which means to declare
a marriage ‘null’ and ‘void’ abinito. Four grounds available for
nullity of marriage are,

a) Impotency
b) Marriage within a prohibited degree
c) Marriage with a lunatic or idiot

d) Former husband or wife of the petitioner was alive and
the marriage was in force (as bigamy is not allowed in
Christianity)

Part V of the Act relates to ‘Judicial Separation’. The husband
and wife may obtain a decree for judicial separation on grounds
of adultery, cruelty or desertion without a reasonable excuse for
two years or upwards. Such a decree shall have the effect of
divorce ‘a mensa et toro’.

It is not only omission of section 7 from the Act which
has resulted in limited and stringent grounds for Christians to
seek divorce. Another reason is that Christian clergy too does not
want to change the law of dissolution of marriage. Because they
are against the dissolution of marriage and say that it is not
according to their religion. The influence of Christian theology
In marriage and divorce matters as discussed above holds back
the clergy from taking any liberal stance on the issue of divorce.
They are still influenced by the classical interpretations of the
Holy Book. They are not realizing that Christians living abroad
have made very adaptable and flexible and developed laws to
resolve divorce issues keeping it close to Christian thought. In
this age of globalization when friends, families and relatives are
scattered all over the globe this distinction has become very
striking at societal level and there is already a shift and change in
people’s attitudes and understandings. Christian community
living in Pakistan has the view that Christian’s law of divorce is
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very old. Since the time of British rule it has been practiced in
Pakistan. There is need to amend the Act according to need of
the time. Because according to this Act they have only one
ground of adultery for dissolution of marriage. And as a result of
it spouses make false accusation of adultery on each other in
order to dissolve their marriage.

Director of Pakistan Christian National Party Joseph Francis
said:

“A great number of countries with Christian
populations officially permitted Christian men and women to
register for divorce on grounds such as differences in
personalities and incompatibility ~(52)

Christian Divorce (Amendment) Bill 2014

As a result of efforts of Pakistan’s Ministry of Law and
Human Rights ‘Christian Divorce (Amendment) Bill 2014 was
proposed to further amend the Christian Divorce Act of 1869.
This bill suggested changes in section 10 of the original
‘Christian Divorce Act of 1869 and provided eight grounds for
husband and nine grounds for wife to file a Petition of
Dissolution of Marriage. These grounds are reproduced below:

i. that since the solemnization of marriage, the
respondent spouse has changed his profession
of Christianity for the profession of some other
religion, or have gone through a form of
marriage with another person;

Ii.  that the respondent has committed adultery;

iii. that the respondent has contracted another
marriage and is living an adulterous life;

iv. that there has been an irretrievable breakdown
of marriage between the two spouses and it
would be inflicting tyranny on both or either of
the spouses by carrying forth the marital tie,
and the court has satisfied itself about such
state after conducting a thorough inquiry to that
effect;
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v. that the respondent has deserted the petitioner
for more than two years without sufficient
cause;

vi. that the parties have lived in separation from
each other under strained relations for a period
of more than two and a half years;

vii. that the respondent has been habitual in
committing cruelty, physical or mental, against
the petitioner; or

viii.  any other ground wherein either of the spouses
are exposed to danger to life.

(2) A wife may also present a petition for the dissolution
of her marriage on the ground that-

(ix) Her husband has been guilty of incestuous
adultery, or of bigamy with adultery, or of marriage with
another woman with adultery, or of rape, sodomy or
bestiality; or her marriage, whether consummated or not,
was solemnized before she attained the age of eighteen
years and she has repudiated the marriage before
attaining that age”®?.

Seeking divorce on ground of adultery when a woman has
not committed was against the respect and dignity of Christian
women. Even in UK the Matrimonial Causes Act is now
interpreted in a liberal manner in order to ease both Christian
men and women to part their ways if marriage was irretrievably
broken down or with mutual consent, but this ground was not
available in Pakistan.

Christians have been facing a lot of problems regarding
dissolution of marriage issue since the colonial period in
Subcontinent and afterwards in Pakistan. Because Divorce Act
1869 is still applicable in Pakistan for Christians along with
omission of section 7. Pakistani Christians have limited and
stringent grounds for dissolution of marriage according to this
Act. Christians want to have amendments in Divorce Act 1869.
They also have the view that divorce is officially permitted in
most of the Christian populated countries on more grounds as

44



compared to those stated in Divorce Act 1869, which is
applicable in Pakistan.

Conclusion

A detailed and in depth discussion has been carried out on
Christian Divorce Law in Pakistan in this article. The discussion
encompasses theological perspective, opinion of Christian clergy
and stance of ecclesiastical courts in matters of personal law
related to marriage and divorce in Christianity. Furthermore
since it is a matter of law and civil and family courts are
involved in it when cases come to them. Therefore a detailed
discussion on legal documents, their interpretation and
application and developments taking place in The Christian
Divorce Act 1869 are an important component of this article. To
further elaborate the legal position on the issue of Christian
Divorce relevant cases decided in Pakistani courts have also
been discussed. Surprisingly very few cases have been reported
in Civil courts and it seems that Christians residing in Pakistan
usually settle their matrimonial cases in ecclesiastical courts.
Three relevant cases have been referred to in this article. All
these three cares have been lodged by Christian wives. Two
cases were filed for dissolution of marriages (section: 10) and
one for Judicial separation (section: 22). A thorough analysis of
these three cases has revealed that granting Judicial Separation is
comparatively easier when compared with Dissolution of
Marriage. This is so because of two obvious reasons. Firstly the
concept of permanent and life- long marital bond and
sacramental marriage in Christianity. This thought has a direct
influence in Christian law making and decisions and opinions of
ecclesiastical courts and their clergy. Secondly availability of
limited and stringent grounds available to the Christians living in
Pakistan in The Christian Divorce Act 1869 for dissolution of
marriages. However Judicial Separation can be granted if valid
grounds such as cruelty and desertion for more than two years
are proved.

After detailed discussion of Christian’s dissolution of
marriage issue, it can be concluded that there is need of
reconciliation between Christian community and clergy. This is
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so because Christian community residing in Pakistan wants to
have more grounds and flexibility in Dissolution of Marriages
whereas Bishops want to adhere strictly to Biblical texts.
Christians have demanded for change in Divorce Act 1869 and
have put up Christian Divorce (Amendment) bill 2014. Tthis bill
provides eight grounds to husband and nine grounds to wife for
dissolution of marriage. But Christian’s Bishops are against this
amendment.

There are also different interpretations of Biblical text.
Some says that Jesus had allowed dissolution of marriage
whereas others say that he had not allowed. Three main sects
Catholics, Orthodox and Protestants have different views about
dissolution of marriage. Therefore there is a need to achieve
harmony and coherence between Christian community of all
major denominations and Bishops of Pakistan. It is not as much
the fault of Pakistani courts, the entire onus does not lie on them
for failing to provide effective remedies to Christians in divorce
disputes. It is also due to the resistance of Christian clergy that
Divorce procedure is so difficult and no effective remedy
provided to the effected parties. Recent decision of Justice
Mansoor Ali Shah to revive section 7 of Christian Divorce Act
1869 is a ray of hope through which divorce a vinculo will be
easy to get without putting the charge of adultery on the wife but
strong resistance and disagreement is expected on it.

A very important aspect must be understood that this
whole exercise is not to encourage divorces among the Christian
spouses but its sole aim is to save the wife and husband from the
false allegation/accusation of adultery which is inhumane and to
facilitate in the process of resolving family disputes.
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