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A Critical Analysis of the Federal Shariat Court’s Jurisprudence
regarding Theft and the Punishment of Amputation.

Abstract

This research article presents a critical legal analysis of the Federal
Shariat Court’s judgment regarding the constitutional challenge to
Sections 9 (1, 2, 3) and 10 of the Offence against Property
(Enforcement of Hudood) Ordinance, 1979. The petitioner contended
that these sections, which outline exceptions to the punishment of
amputation (Qat-i-Yad) and propose alternative penalties like
imprisonment, contradict the absolute injunctions of the Quran. The
study highlights several methodological inconsistencies in the Court's
reasoning. This paper asserts that the FSC’s findings regarding the
exceptions in Section 10 lack a rigorous direct nexus with the Nass
(text) and diverge from the consensus of classical jurists (Jamhur),
necessitating a judicial review of the interpretive framework used in
Hudood cases.

Keywords:

Hudood Ordinancel979, Federal Shariat Court, Qat-i-Yad,
Sarqah,Quranic Hermeneutics.
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“In this connection, however, it is pertinent to point out
that this Court is vested with the power to declare only
those laws/provisions of laws, as defined in Article 203-
C (b) of the Constitution, on the touch stone of
Injunctions of Islam as contained in the Holy Quran and
Sunnah of the Holy Prophet #. As such its scope and
jurisdiction is limited to the Holy Quran and Sunnah of
the Holy Prophet(¥ ). Only. With great regard and
utmost respect for the scholarship ‘Taqwa’ and deep
insight of the eminent Aimma Ezam and Ulema Kiram
this court cannot declare any law or provision of law
merely on the basis of views, verdicts and Fatawa issued
by the honourable scholars whosever they might be.>°
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“it may be sufficient to mention that jurisdiction of ",
Federal Shariat court is restricted to consideration of
repugnancy of a law only in the light of Injunctions of
Islam as contained in Holy Quran and Sunnah of the
Holy Prophet (SAWS) .This court is not at all authorized
to decide Shariat petitions in the light of the juristic
opinions of Fuqgaha .Article 203D(1) of the Constitution
which specifies the power, Jurisdiction and functions of
this court is quite clear in this respect.”’
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‘““‘Before dilating each clause and sub- section of
the impugned section we consider it necessary to
elucidate the understanding regarding the
inseparable linkage between the Quran and Sunnah
al-Nabi to wunderstand Islamic Injuctions in

accordance with principles of jurisprudence set by
the Muslim jurists.”>®
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““To understand their meanings the Muslim jurists
or scholars who have firmly grounded knowledge
can guide us consequent to this verse and many
others verses, number of Islamic Jurists over the
last fifteen centuries have developed the principles
of interpretation of dictates of Allah as prescribed

in the Holy Quran. They have developed as whole
subject for that purpose known as Principles of

Islamic Jurisprudence or Usul al Figh (31Js1).”°
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“Jurists are in aggrement that the hand in

execution of punishment of Hadd of theft is to be
cut from the wrist.”®°
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““In Arabic the word """ is used for hand and foot
too. Dr. Abd-al Qadir Audah also narrated opinion
of the four school of thought as discussed by
Wahabah Zuhaili in Al figh ul Islami wa Addilathu

as the jurists are unanimous that the word "s"
occouring in the Quranic verse applies to both,

hand and foot.”®!
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““Secondly, in addition to husband and wife the
Muslim Jurists include all the relatives mentioned
in verses 22-23 of Surah al-Nisa as Mehrams and
in verse 61 of Surah al-Noor in which Allah has
mentioned a list of relatives in houses of whom one
is allowed to enter and eat there.”®
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‘“Majority of the Muslim jurists are of the view that

Hadd of theft cannot be implemented in cases of

theft if committed by spouses inter-se i.e , if one of

the spouses takes a thing of the other without

permission or knowledge then it will not constitute
theft.”?
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““Firstly, i1f the act is committed by any of those
persons who are given access explicitly to the Hirz
where the thing is kept by the owner of thing as in
cases of master and servant, or host and guest etc.
In presence of such association if someone takes
something wohtout the permission of its owner it
may constitute a crime like, cheating |,

embezzlement or fraud etc; but it does not
constitute the crime of theft liable to Hadd.””?

QUM L LE g bf Pt 5L e gt fide
Sz Nt EnrEF it Lo Fsole? sk /I m Mot e (oS
Lyﬁbauj}(igd/gddgf%cgﬂﬂ/?@“ﬂK[’de,l/}”’)g@é‘du?:d;:‘a@,!_/égiailg'

<
(=)

£2026¢)2—Ss52 L1)25: k1 b




o Iy o

[
_ﬂJfG' v
(o)

SWIES sl o AL e SN b st 5 s
1L _gu:fomw/ww?%g/@f,awarmJL;LW'L/
:‘Ldjwégu’li&lﬁ‘.ﬁjﬁlm@
““In this situation where an employee or servant
steels something from a Hirz to which he has
implied or express permission of access, in that
case he shall not be punished with Hadd of theft

but may subject to some other crime as the case
may be.”’*
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““The provision contained in section 10 (h) which
states that when the offender, before his
apprehension on account of repentance, has
returned the stolen property the victim and
surrenders himself to the authority concerned then
in that case the Hadd of theft shall not be

implemented. This principle of Sunnah explained
in a Hadith.”77
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